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ABSTRACT 



This legislatively mandated study is an outgrowth of 
California's new special education finance law that changed the basis of 
special education funding to a census system based on the total number of 
students enrolled in a school district. The study interviewed program 
directors, school administrators, and policy advisors on whether the state 
should alter the funding provisions for nonpublic school (NPS) /licensed 
children's institution (LCI) students. Results of the study indicate: (1) 

NPSs and nonpublic agency placements were considered important components of 
special education services, however, concerns were raised because of the high 
number of students using NPS and NPA services; (2) a general concern existed 
about the lack of state standards to guide decisions on which programs are 
appropriate for children with special education needs; (3) there were 
concerns that placing students in an NPS may be increasingly viewed as the 
path of least resistance; (4) there is too little emphasis on transitioning 
students from NPS back to public school settings; and (5) respondents 
believed the due process system is not working well and mediators and hearing 
officers lack qualifications. Policy recommendations are discussed. 

Appendices include data charts.' (Contains 12 references.) (CR) 
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Abstract 



This legislatively mandated study is an outgrowth of California’s new special education 
finance law, Assembly Bill 602 (1997). AB 602 changed the basis of special education 
funding from a unit system based on the number of special education students served to a 
census system based on the total number of students enrolled in a school district. This 
new funding system substantially reduces fiscal incentives to place special education 
students in nonpublic schools (NPSs). However, because the state will continue to 
reimburse 100% of the educational costs for licensed children’s institution (LCI) students 
in NPSs, the fiscal incentive to place LCI children in a NPS is not removed under AB 
602. In fact, because the new law provides no additional state aid for a public school 
placement of these children, the fiscal incentive to place LCI students in an NPS is 
enhanced under AB 602. These policies may not be in the best interests of children in 
LCIs and may violate federal requirements that special education students be placed in the 
least restrictive environment (LRE) appropriate to their needs. 

The main purpose of this study is to consider whether the state should alter the funding 
provisions for NPS/LCI students under AB 602, and if so how this should be done. The 
study also addresses how the costs of public school placements compare with NPS and 
nonpublic agency (NPA) placements, why some districts rely on NPS and NPA 
placements more than others, and the effect of mediation and due process hearings on the 
use of NPS/NPAs. These questions are addressed through the analysis of state-level data, 
information submitted to the state by NPSs and NPAs, interviews with SELPA directors, 
visits to public and nonpublic sites, interviews with representatives of state-level 
agencies, interviews with directors of state special education departments from other 
states, and a series of meetings and consultations with the advisory committee for this 
project. This advisory committee was comprised of representatives from public schools, 
NPSs, and state agencies. This study was monitored by the State Legislative Analyst’s 
Office in cooperation with the Department of Education and the Department of Finance. 
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Chapter L Introduction 



Chapter 1 
Introduction 



The passage of the Poochigan and Davis Special Education Reform Act (Assembly Bill 
(AB) 602, Chapter 854, Statutes of 1997) is “perhaps the most revolutionary legislative 
action in the history of California special education” (Kennedy, Fall 1997, p. 20). When 
AB 602 goes into effect in the 1998 fiscal year, the basis for special education funding 
will be the total number of students enrolled in a special education local plan area 
(SELPA) rather than the number of special education students being served. This 
population based funding system is intended to ensure greater funding equity among 
SELPAs and to eliminate financial incentives to inappropriately place students in special 
education programs. 

Although AB 602 removes most major fiscal incentives for SELPAS to use NPSs and 
NPAs, there continues to be an incentive to provide special education programs for 
students residing in licensed children’s institutions (LCIs) at nonpublic schools (NPSs). 
The instructional programs for these students will continue to be reimbursed 100% by the 
state. To address this and other issues, AB 602 mandated this study of NPSs and 
nonpublic agencies (NPAs). Because AB 602 removes most incentives to use NPAs, 
more emphasis is given to issues related to NPSs, with special attention paid to issues 
pertaining to NPS/LCI students. 

Purpose of the study 

This study investigates four questions: 

1 . How do local NPS and NPA placements work?— What factors affect the 
decisions to use NPSs and NPAs? 

2. What impact do mediation and due process have on the use of NPSs and 
NPAs? 

3. How do the costs of public school placements compare to placements in 
NPSs and NPAs? 

4. How should the state pay for NPS placements for LCI students? 
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Approach 

These questions are addressed through interviews with directors of California SELPAs, 
NPSs, and NPAs, as well as people knowledgeable of state policy. To understand how 
other states are dealing with this issue, we also interviewed a sample of state directors of 
special education. Site visits to NPSs, LCIs, and other organizations (e.g., the Special 
Education Hearing Office) were also conducted. The California Special Education 
Management Information System (CASEMIS) file, the California Basic Educational Data 
Systems (CBEDS) file, J-50 school district financial reports, NPS certification 
applications, and data from a prior NPS study (Parrish, 1987) were used for the cost 
analysis called for in question 3. Appendix A describes the data, sampling procedures, 
and other methodological issues in more detail. 

An advisory committee was also formed to provide guidance and feedback throughout the 
study. The committee was comprised of two SELPA directors, the president of California 
Association of Private Specialized Education and Services (CAPSES), one County Office 
of Education program administrator (who was involved in implementing a pilot program 
designed as an alternative to NPS), and a representative from the Department of 
Education. Five meetings were held with the committee throughout the study. 

Overview of NPSs and NPAs 

According to the California Education Code 56034, a ‘“nonpublic, nonsectarian school’ 
means a private, nonsectarian school that enrolls individuals with exceptional needs 
pursuant to an individualized education program, employs at least one full-time teacher 
who holds an appropriate credential authorizing special education services, and is 
certified by the department.” NPSs offer classes that cater to the needs of special 
education students. The classes range from academic subjects that meet graduation 
requirements to life skills classes. 

As stated by the California Education Code 56035, a “‘nonpublic, nonsectarian agency’ 
is defined as a private, nonsectarian establishment or individual that provides related 
services necessary for an individual with exceptional needs to benefit educationally from 
the pupils’ educational program pursuant to an individualized education program and that 
is certified by the department.” NPAs can consist of one or multiple service providers 
that are contracted by districts and NPSs. NPAs are generally associated with different 
types of therapies. In the past, school districts may have been more likely to use NPAs 
rather than their own employees because under prior law the state paid 70 percent of these 
costs. Upon implementation of AB 602, however, districts may be more likely to hire 
their own therapists to work with special education students. 
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LCIs are of relevance to this analysis of NPS and NPA costs and funding formulas 
because of special provisions that only apply to the children residing in them. Because 
LCI children are generally placed in particular areas by noneducational agencies, the state 
pays 100 percent of the instructional costs for these students when they require NPS 
and/or NPA services. Because LCI students may disproportionately be located in some 
school district enrollment areas, it seems fair that the state should absorb 100 percent of 
any extraordinary costs associated with their schooling. 

The problem with these provisions, however, and a major focus of this study is that they 
also create a strong fiscal incentive for districts to place LCI children in NPSs and NPAs. 
The concern is that these services may be more intensive than may be required. An 
additional concern is that NPS programs tend to isolate these children from their non- 
disabled peers. Unless such restrictive placements are fully appropriate to meet the 
special needs of these children, they are in violation of federal law under the Individuals 
with Disabilities Education Act (IDEA). 



Special education placement patterns in California and across the nation 

Table 1-1 shows cost estimates per student and percentages of students by 
category of disability for California and the nation as a whole. The cost estimates 
are derived from a California Study on Special Education Incidence (1998) and 
from the last national special education expenditure study (1988). These national 
estimates are reported in current dollars. 



In terms of assignment to alternative categories of disability, it is interesting to 
note that California assigns a considerably smaller percentage of its special 
education students to the categories mental retardation (MR) (6 % versus 11%) 
and serious emotional disturbance (SED) (3 % versus 9 %). Also, given 
California’s considerable influence on these national averages, with 
approximately 12 % of the nation’s school children residing in the state, the 
magnitude of the differences in MR and SED identification rates in California is 
understated by these figures. 

This table also shows percentage distributions by category of disability for four 
major alternative placement settings. The placement settings are divided into the 
categories, self-contained class or special day class (SDC), resource teacher or 
resource specialist program (RSP), related or designated instructional service 
(DIS), and private special education or nonpublic school (NPS). 
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Table 1-1. Percent of Special Education Students in California and the Nation 
by Placement and Disability 





Avg Cost/ 
Student 


Percent of 
Total 


CALIFORNIA 

Percent Breakout by Placement 
% SDC % RSP % DIS 


% NPS 


MR 


$8,312 


6% 


18% 


1% 


0% 


6% 


HH 


$9,740 


1% 


2% 


0% 


1% 


1% 


DEAF 


$15,102 


1% 


2% 


0% 


0% 


1% 


SLI 


$ 1 ,99 1 


26% 


8% 


6% 


88% 


2% 


VI 


$14,381 


1% 


2% 


0% 


1% 


0% 


SED 


$14,989 


3% 


5% 


1% 


0% 


62% 


01 


$12,782 


2% 


5% 


1% 


1% 


1% 


OHI 


$5,677 


2% 


2% 


2% 


3% 


3% 


SLD 


$4,152 


56% 


50% 


89% 


5% 


18% 


DB 


$24,250 


0% 


0% 


0% 


0% 


0% 


MH 


$15,821 


1% 


3% 


0% 


0% 


2% 


AUT 


$13,571 


1% 


3% 


0% 


0% 


5% 


TBI 


$1 1,193 


0% 


0% 


0% 


0% 


0% 


Total 


$4,81 1 


100% 


100% 


100% 


100% 


100% 








NATIONAL 










Avg Cost/ 


Percent of 




Percent Breakout by Placement 




MR 


$7,410 


11% 


28% 


10% 


2% 


21% 


HH 


$8,917 


1% 


2% 


1% 


1% 


6% 


DEAF 






0% 


0% 


0% 


0% 


SLI 


$1,973 


22% 


6% 


7% 


44% 


7% 


VI 


$7,993 


1% 


0% 


0% 


1% 


2% 


SED 


$7,029 


9% 


13% 


7% 


4% 


32% 


01 


$8,345 


1% 


2% 


1% 


1% 


2% 


OHI 


$8,886 


1% 


1% 


1% 


1% 


3% 


SLD 


$3,443 


51% 


44% 


71% 


45% 


10% 


DB 


$35,008 


0% 


0% 


0% 


0% 


0% 


MH 


$12,087 


2% 


4% 


1% 


0% 


13% 


AUT 


$13,283 


0% 


1% 


0% 


0% 


2% 


TBI 






0% 


0% 


0% 


0% 


Total 


$4,379 


100% 


100% 


100% 


100% 


100% 
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Cha£ter_ L Introduction 



Of particular interest to this study of NPSs is the fact that 62 % of the NPS 
population in California are SED students. While they are also the largest 
population in private special education schools across the nation, at 32 % their 
representation is still considerably smaller than in California. This much larger 
percentage of SED students in NPSs in California is despite the fact that the 
overall percentage of SED students across the nation is three times greater than for 
California (9 % versus 3 %). Thus, the population of students served in NPSs in 
California is considerably different than for the nation as a whole, and even more 
pronounced than is shown in Table 1-1 given California’s influence on the 
national averages included in this table. 

These differing assignment patterns by disability are also reflected in the cost 
estimates shown in Table 1-1. At nearly $15,000 per student SED students in 
California are estimated to cost more than twice the average across the nation. 

As California appears to be more selective regarding who is assigned to the 
disability category SED than is true across the nation, it is not surprising that these 
students have more intensive needs and are therefore more costly to serve. It is 
interesting to note, however, that 37 percent of all SED students in California are 
being served in nonpublic schools. 

A profile of NPS and NPS/LCI students in California 

Table 1-2 provides descriptive information regarding California students in 
special education, in NPSs, and NPS/LCIs. In the first row, the total number of 
students in each of these types of placements is shown. Approximately 1.9 % of 
all special education children are placed in NPSs and slightly more than one-half 
of these reside in an LCI. 

Table 1-2 further categorizes these special education students by disability. It is 
interesting to note the very different percent representation by disability as found 
in these three types of settings. Most striking is the disability category of 
Seriously Emotionally Disturbed (SED). While SED students comprise only 3 
percent of the state’s special education population, nearly 62 percent of the 
students placed in NPSs are SED. The disability categories Mentally Retarded 
(MR), Speech and Language Impaired (SLI), Seriously Emotionally Disturbed 
(SED), Orthopedically Impaired (01), Specific Learning Disabled (SLD), 
Multihandicapped (MH), and Autism (AUT) also comprise significant proportions 
of NPS enrollments. 
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Table 1-2. Percent Composition of Students in Special Education, NPS, and 
NPS/LCI by Disability 





Special Education 


NPS 


NPS/LCI 


Number of Students 


600,979 


11,264 


6,665 


Disability Category 








Mentally Retarded 


5.74 


6.09 


14.76 


Hard of Hearing 


0.99 


0.51 


0.29 


Deaf 


0.57 


0.51 


0.36 


Speech and Language Impaired 


26.30 


1.64 


2.43 


Visually Impaired 


0.67 


0.42 


1.44 


Seriously Emotionally 


3.14 


61.73 


41.70 


Orthopedically Impaired 


2.15 


0.60 


6.75 


Other Health Impaired 


2.47 


2.81 


2.10 


Specific Learning Disabled 


55.69 


18.46 


20.80 


Deaf-Blind 


0.03 


0.05 


0.32 


Multihandicapped 


1.07 


2.28 


5.75 


Autism 


1.04 


4.64 


3.08 


Traumatic Brain Injury 


0.15 


0.24 


0.24 



Note: Data taken from California Special Education Management Information System (CASEM1S). 



The differing percentage composition of these categories of students in special 
education overall, in NPS, and in NPS/LCI are further illustrated in Figure 1-1. 
Here it is noted that some disability categories are much more highly represented 
in NPSs than in special education overall. This is true for mental retardation 
(MR), seriously emotionally disturbed (SED), orthopedically impaired (OI), multi- 
handicapped (MH), and autism (AUT). Conversely, while the categories speech 
and language impaired (SLI) and severe learning disabilities (SLD) predominate 
special education overall, their percentage representation drops off substantially in 
NPSs. Despite this drop, however, SLD remains the second largest category of 
disability served in NPSs. 
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Rgure 1-1 : Percent Composition of Students in Special 
Education (SE), M’S, and M’S/LCI by Categories of 
Selected Disability 




Dsability 



Table 1-3 shows that about two-thirds of special education, NPS, and NPS/LCI 
students are male. By racial category, it is interesting to note that white students 
are somewhat over represented in NPSs and NPS/LCIs in relation to their 
percentages among all special education students. This point is further pursued 
in Chapter 2. The NPS and the NPS/LCI populations are considerably older than 
the overall population of special education students. Over 50 percent of 
NPS/LCI students are over 16 years of age as opposed to less than 20 percent of 
all special education students. 



American Institutes for Research 



7 



Oiapter 1. Introduction 



Table 1-3. Percent Composition of Students in Special Education, NPS, and NPS/LCI by 
Gender, Racial Category, and Age 





Special Education 


NPS 


NPS/LCI 


Number of Students 


600,979 


11,264 


6,665 


Gender 








Male 


66.91 


77.00 


69.09 


Female 


33.09 


23.00 


30.91 


Race Category 








White 


43.95 


49.01 


50.71 


Non-white 


56.05 


50.99 


49.29 


Age Category 








0- 1 2 years 


50.43 


20.55 


17.60 


12-16 years 


31.08 


36.75 


31.54 


More than 1 6 years 


18.48 


42.70 


50.86 



Note: Data taken from California Special Education Management Information System (CASEMIS). 



State and federal laws and regulations pertaining to NPS funding 

NPS placement provisions under the Master Plan 

The California Master Plan (MP) was first proposed in 1974 as a method of 
unifying the diverse funds supporting the variety of special education programs in 
the state. The amount of funding districts received was driven by the number of 
special day classes (SDC), resource programs (RSP) and designated instructional 
services (DIS) provided. Although the funding component of the MP was 
reasonable in its design as a cost-based unit funding system, over time it was seen 
as unduly complex and vastly inequitable (California Legislative Analyst’s Office, 
Department of Education, and Department of Finance, 1995). 

The funding component of the MP was comprised of two sets of provisions. In 
addition to the base formula, there were separate funding provisions for students 
served by NPSs or NPAs. A SELPA could either serve students with disabilities 
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